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This course is designed to train students to analyze complex commercial real estate transactions.  It attempts to integrate topics including basic mortgage law, usury law, subordination agreements, mechanics lien law, uniform commercial code provisions concerning notes, condominiums and cooperatives as security devices, federal and state securities law and several key federal income tax issues.  
Although the course emphasizes complex commercial transactions, I shall teach it on the assumption that many students in the class have not yet had a course in real estate.  We shall start with the basics.  For example, we shall discuss the fundamentals of loans, mortgages and mortgage substitutes. 

Computational skills are not required.  The most you will be asked to do is, on rare occasion, some addition and subtraction.  The federal income tax coverage in this course concentrates on a small number of issues fundamental to commercial real estate transactions, especially the tax treatment of indebtedness, certain tax aspects of leasing arrangements and the nonrecognition of like-kind exchanges.  The introductory course in Federal Income Taxation is recommended but not required.  I shall teach this course on the assumption that, if you did take the basic income tax course, you have forgotten virtually all of it.   

The required text in the course is G. Korngold and P. Goldstein, Real Estate Transactions (6th ed. 2015).  A photocopied Supplement (Spring 2016 edition) is also required.  Used copies of both may be available.

I post all the PowerPoint slides I use to teach the course (currently nine separate sets) on my web site and on Canvas prior to the beginning of the course.  Some of the slides are diagrams of complex transactions—most of them from the cases we shall be discussing.  The law in this course is not unusually complex—some of the transactions are.  Some of the slides cover cases or materials that are neither contained in the casebook nor specifically mentioned in the Supplement.  Therefore, when preparing or reviewing assignments, you should prepare not only from the casebook and the Supplement, but also from the slides.

For background on the issues in the course other than tax and securities law issues, see G. Nelson & D. Whitman, Real Estate Finance Law (5th ed. 2007).  For background on the tax materials in this course, please see two items that have been placed on reserve for you: 1. D. Kahn & J. Kahn, Federal Income Tax:  A Guide to The Internal Revenue Code (7 Ed. 2016) (hereinafter "Kahn"); and 2.  Donald J. Weidner, Synthetic Leases: Structured Finance, Financial Accounting and Tax Ownership, 25 J. Corporation L. 445 (2000).  The article on synthetic leases is updated by a third item placed on reserve, Donald J. Weidner, New FASB Rules on Accounting for Leases:  A Sarbanes-Oxley Promise Delivered, 72 Bus. Law. 367 (2017).
Attendance.  

Attendance will be taken.  Students missing more than seven classes will be disenrolled.  In the Live section, an attendance sheet will be circulated each class.  Students arriving late to the live classes will be treated as absent. 
Grading and Examination. 

The grades in the course will be based upon a three-hour examination, which will be closed-book and closed-notes.  It will consist primarily of essay questions but will also include a significant number of multiple-choice questions, perhaps 45 for which you will be allotted 45 minutes. The essay portions of back exams for the course are available in the law library.  Because I often draw heavily from back exams, you should find them useful study aids.  In the information age, assume that everything is available to everyone.

Office Hours and Communications.

I will hold open the hour immediately following each live class as “office hours” for students in both sections.  Students should also feel free to email questions to me at dweidner@law.fsu.edu.  Students also should feel free to contact the Faculty Support Supervisor, Derinda Kirkland, dkirlan@law.fsu.edu, for appointments.  
Students with disabilities should see the final section of this Syllabus:  “Americans with Disabilities Act.”

I.  The Promise to Pay:  Notes, Securitization and the Financial Crisis

The typical real estate lending transaction involves a note, a promise to pay money, and a mortgage, a pledge of property to secure the performance of the promise to pay.  This first part of the course introduces students to the range of payment provisions that are contained in notes.  More specifically, it explores the four variables that determine debt service.  Debt service is the amount of money the borrower must pay per unit of time to service a debt.  The four variables that determine the amount of debt service are the amount of the loan, its length, the rate of interest and the amortization terms.  This part provides some historical perspective on the ebb and flow of financing terms and makes some initial distinctions between commercial and residential financing.  It also includes “big picture” material on the securitization of mortgage notes and what went wrong in the recent financial crisis.
Text pages 91-95, 367-379, and 350-361. Supplement pages 1-31. Text pages 379-390, 681-684.  



II.  Mortgages and Mortgage Substitutes


This part of the course introduces the range of agreements to secure the performance of the borrower’s promise to pay.  The mortgage is the most commonly used and the most readily understood of these security agreements.  Basic mortgage theory will be explored.  Mortgages will be compared and contrasted with deeds of trust, installment land contracts, deeds absolute, deeds absolute with collateral documents (such as leases and options), negative pledges and proprietary leases in cooperatives.  Unlike many other bodies of law concerning financial transactions, mandatory rules, as opposed to default rules, reign supreme.  The importance of the distinction between the form versus the substance of security agreements will be introduced and emphasized.  Particular emphasis will be placed on the factors that state mortgage law considers to determine whether arrangements are deemed to be mortgages and thus subject to the mandatory rules of mortgage law.   It will later be shown that these are the same factors considered by federal income tax law to determine whether a transaction in some other form is, in substance, a financing transaction.  Usury will be considered briefly as will holder in due course status under the Uniform Commercial Code.  Transfers by the mortgagee will be considered, including a brief introduction to the Mortgage Electronic Registration System.
Supplement pages 32-43, Text pages 337-350, 468-470, 563-587, Supplement pages 50-52, Text pages 437-450 and 390-408.

III.  Introduction to Tax Shelters 



(more mortgage substitutes and a first look at leases)


This part of the course begins with an explanation of the two ways in which the term “tax shelter” is used in real estate.  The extent of tax shelter is based on the relationship between debt amortization and the depreciation deduction.  The fundamental federal income tax case law on the inclusion of debt in basis will be considered.  Particular emphasis will be placed on the law that treats nonrecourse debt as investment that can be included in depreciable basis.  The centrality of non-recourse debt to commercial real estate, and “leveraged depreciation,” will be considered in detail.  The “at risk” rules will be introduced as will the “passive activity loss” rules, which gut the use of real estate tax shelters by nonprofessionals.  
Supplement pages 53-55, 56-68, Text pages 940-952, Supplement pages 69-96, Text pages 733-734.
Recommended General Background:  Kahn at 576-579, 346.

IV.  Construction and Permanent Lenders and Their Liability 


This part of the course explores the different economic and legal roles of construction lenders and long-term lenders.  Long-term lenders will be distinguished from purchasers of consumer or commercial paper.  Lender liability in connection with “take-out” commitments will be considered, along with further discussion of Uniform Commercial Code provisions on holders in due course.  Lender liability to others in the construction lending process will be introduced.  In particular, construction lender liability to owners and to purchasers will be considered.  The fundamental question is what duty, if any, construction lenders owe to others to properly disburse construction loan proceeds.  The possible meanings of the mandatory obligation of “good faith” will be considered.
Text pages 587-595, 217-228, reconsider Supplement pages 50-52, Text pages 601-636. 




    V. Subordination Agreements 



(more on mortgages and construction lender liability)


This part of the course explores case law concerning the enforceability of prior agreements by suppliers of credit to take junior liens on commercial projects.  Construction and permanent lenders will almost always insist that they have priority over those who supply land on credit.  The land seller who takes back a purchase money mortgage will generally be required to accept a mortgage that will be junior to the mortgage of a permanent lender.  Similarly, landowners who lease to developers may be required to subject their reversions to liens of construction and permanent lenders.  Lender liability is once again discussed, this time focusing on priority disputes with suppliers of land on credit who take subject to construction financing.  Detailed consideration is given to the fundamental question of what duty, if any, the construction lender owes to the subordinated party.  In particular, when, if ever, will the lender be dislodged from the lender’s bargained-for first lien priority because money it disburses did not find its way into a project under construction.  There is a wide variety of judicial and legislative responses. 
Text pages 636-646, 597-601 and 684-694.  Supplement pages 44-49.




VI.  Mechanics’ Lien Acts




      (even more on construction lenders)


This part of the course emphasizes statutes that determine the priority of liens available to those who supply capital or labor in the construction process.  Lien priorities of owners, contractors, subcontractors and construction lenders are distinguished.   It will be explained why more modern statutes are called something like “construction lien” acts rather than “mechanics’ lien” acts.  The range in basic mechanisms among the states will be explored, including what is lienable, different relation-back points and “stop notice” and similar remedies.  
Supplement pages 97-100.  Text pages 646-658, 595-597.
VII.  Depreciation of Tenant-Constructed Improvements


This part of the course explores the ability of an owner to depreciate, for federal income tax purposes, improvements constructed by a tenant.  Special attention is paid to the relationship between the useful life of buildings and the leases that encumber them and to the amortization of premiums paid for favorable leases.

Text pages 693-694, Supplement pages 187-211.




VIII.  Section 1031 and Sale-Leasebacks


This part of the course focuses on the use of section 1031, the Internal Revenue Code’s basic “like kind exchange” provision, as a government sword to disallow losses in sale-leaseback transactions.  Section 1031 is a mandatory provision that disallows losses if the transaction is characterized as an “exchange” of like-kind properties rather than as a “sale.”

Supplement pages 212-246.  
Recommended General Background:  Kahn at 594-596.




IX.  Real Estate Interests as Securities


           (with a first look at condominia and cooperatives)


This part of the course focuses on the definition of a “security” that triggers the application of the federal and state securities laws.  A range of interests will be considered, including direct ownership, joint venture and condominium ownership, including timeshares, as well as a range of underlying assets, from notes to raw land to completed buildings.  There will be a review of the fundamental characteristics of different business organizations and detailed consideration of case law suggesting that ownership interests in some are more likely to be considered securities than ownership interests in others.  Securitization of troubled loans will be considered.
Supplement pages 101-186.



X.  Like-Kind Exchanges:   The Usual Approach (At last!)


This part of the course approaches Internal Revenue Code section 1031 in a more usual way, as a nonrecognition provision being sought by taxpayers to defer the recognition of gain.  Section 1031 permits non-recognition of gain from exchanges of investments in extremely different types of properties, such as new buildings for old buildings and vacant land for buildings.
Text pages 957-971.

Reconsider Supplement pages 212-215 and 247. 



XI.  Leases as Mortgages for Tax Purposes

This part of the course focuses on whether, for income tax purposes, transactions will be treated as mortgages even though they are in some other form.  The emphasis is on complex commercial leasing arrangements.  The federal income tax law builds off the state law of mortgages but diverges from it.  Several major federal income tax cases will be considered.
Text pages 981-994, Supplement pages 248-272.




XII.  More on Default


This concluding part of the course returns to basic mortgage law to further consider possible lender remedies, and borrower defenses, in the event of default.  Topics include ”short sales,” the appointment of a receiver, activation of an assignment of rent clause and the efficacy of deeds in lieu of foreclosure. 


Text pages 696-704, 495-500, 704-707. 
REQUIRED UNIVERSITY SYLLABUS LANGUAGE FOLLOWS

UNIVERSITY ATTENDANCE POLICY:
Excused absences include documented illness, deaths in the family and other documented crises, call to active military duty or jury duty, religious holy days, and official University activities. These absences will be accommodated in a way that does not arbitrarily penalize students who have a valid excuse. Consideration will also be given to students whose dependent children experience serious illness.

 

ACADEMIC HONOR POLICY:

The Florida State University Academic Honor Policy outlines the University's expectations for the integrity of students' academic work, the procedures for resolving alleged violations of those expectations, and the rights and responsibilities of students and faculty members throughout the process. Students are responsible for reading the Academic Honor Policy and for living up to their pledge to "...be honest and truthful and...[to] strive for personal and institutional integrity at Florida State University." (Florida State University Academic Honor Policy, found at http://fda.fsu.edu/academic-resources/academic-integrity-and-grievances/academic-honor-policy.) 
AMERICANS WITH DISABILITIES ACT:

Students with disabilities needing academic accommodations should: (1) register with and provide documentation to the Student Disability Resource Center; and (2) bring a letter to Nancy Benavides, Associate Dean for Student Affairs, indicating the need for accommodations and what type. This should be done during the first week of class. 

This syllabus and other class materials are available in alternative format upon request. For more information about services available to FSU students with disabilities, contact Dean Benavides.  You may also contact:

Student Disability Resource Center

874 Traditions Way

108 Student Services Building

Florida State University

Tallahassee, FL 32306-4167

(850) 644-9566 (voice)

(850) 644-8504 (TDD)

sdrc@admin.fsu.edu
http://www.disabilitycenter.fsu.edu/
7

