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When Michael Tarrant filed for Chapter 7 bankruptcy in 2015, he had no idea that he 

would later develop cancer from exposure to Roundup, an old popular brand of herbicide.2 He 

received his bankruptcy discharge in 2016, an opportunity for fresh a financial start.3 However, 

in 2022, six years after his case closed, the United States Trustee (“UST”) filed a motion to 

reopen his bankruptcy case.4 The UST claimed that Tarrant’s post-discharge cancer diagnosis 

gave rise to a products liability claim that constituted property of the estate in his 2015 

bankruptcy case.5 The UST asserted that “the Debtor must have been exposed to Roundup for a 

number of years before his 2017 diagnosis and, on that basis, his claim should be determined to 

be property of the estate in his 2015 bankruptcy filing.”6 This raises a conceptual problem: when 

debtors discover tort or products liability claims after their bankruptcy case closes, should 

bankruptcy courts automatically reopen cases and assert control over those claims or does this 

practice risk unfairness when courts administer claims that may not be property of the estate as 

discussed in In re Tarrant and related case law. 

 

This issue arises in mass tort contexts such as asbestos exposure, toxic chemicals like 

Roundup, and implantation of medical devices, where the latency period between exposure and 

diagnosis can span years or even decades.7 At the time of filing bankruptcy, if there are no 

symptoms of cancer or related illness, neither the debtor nor creditors know that there is potential 

tort claim. When the symptoms appear later post-bankruptcy filing and a potential claim is 

brought to the attention of the UST, the UST or bankruptcy trustees may file motions to reopen 
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closed cases to recover assets for creditors.8 In In re Tarrant, the court observed that in its 

jurisdiction, “although attorneys for the UST appearing on such motions regularly assure 

objecting debtors that any trustee appointed will undertake a review of whether the cause of 

action is property of the estate before beginning to administer the property, this Court questions 

whether that is happening in every such case.”9 The court reviewed every motion to reopen filed 

in its district within the last five years and further noted that the UST in that jurisdiction 

routinely relies on outdated case law to support motions to reopen.10 These concerns raise serious 

questions of fairness to debtors. While creditor recovery is a legitimate bankruptcy goal, the 

practice in some jurisdictions of routinely reopening cases to administer post-petition assets 

threatens fundamental bankruptcy principles and debtor protections.  

 

What Constitutes “Property of the Estate”? 

  

11 U.S.C. §541(a)(1) governs bankruptcy estate property.11 It provides that the estate 

includes “all legal or equitable interests of the debtor in property as of the commencement of the 

case.”12 The Supreme Court has repeatedly emphasized that it broadly interprets §541(a)(1) to 

serve the core purpose of bankruptcy.13 It holds that the core purpose of bankruptcy requires an 

expansive reading of estate property to capture all of the debtor’s legally cognizable interests that 

exist at the time of filing, even if those interests are “contingent or not subject to possession until 

a future time.”14 However, the critical temporal limitation, “as of the commencement of the 

case,” establishes a clear boundary. Property acquired or rights accrued after the petition is filed, 

generally do not constitute property of the estate, with limited exceptions for specific types of 

post-petition property enumerated in §541 (a)(5).15 This time limit protects debtors and allows 
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them to secure a fresh start with no interference with their earnings or newly acquired property 

post filing.16 

 

In In re Tarrant, the UST cited Segal v. Rochelle as the controlling precedent for 

determining when a claim constitutes property of the estate.17 In Segal v. Rochelle, the Supreme 

Court considered the difficult question whether tax loss-carryback refund claims based on pre-

petition business losses constituted estate property under the former Bankruptcy Act.18 The 

Segals filed for bankruptcy after their cotton business suffered losses in 1961.19 After filing, they 

claimed federal tax refunds from the losses they suffered prior to bankruptcy filing.20 The Segals 

argued that the tax refunds were not property of the estate.21 The Supreme Court held that the 

refund claims were property of the estate because they were “sufficiently rooted in the pre-

bankruptcy past and so little entangled with the bankrupts' ability to make an unencumbered 

fresh start.”22 The court reasoned that although the refund claims could not be filed until after the 

tax year closed, the underlying losses occurred prior to the bankruptcy filing and created a pre-

petition right to the funds.23 

 

Segal was decided under the old Bankruptcy Act, which used a different statutory 

language than the modern Bankruptcy Code.24 Section 70(a)(5) of the 1898 Bankruptcy Act 

vested the trustee with “property which prior to the filing of the petition [the debtor] could by 

any means have transferred or which might have been levied upon and sold under judicial 

process against [the debtor].”25 However, the 1978 Bankruptcy Code replaced this with 

§541(a)(1), which defined property as all legal and equitable interests of the debtor and 

implemented the temporal limitation that property of the estate includes interests “as of the 
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commencement of the case.”26 Although this new language contradicts Segal’s “sufficiently 

rooted” test, some courts continued to apply Segal’s antiquated doctrine, instead of considering it 

as repealed law.27  

 

Modern courts have increasingly raised concerns about the continuing use of the Segal 

test following the adoption of the new Bankruptcy Code and evolvement of case law post-

Segal.28 In In re Bracewell, the Eleventh Circuit explicitly rejected the “sufficiently rooted” test 

when it considered whether disaster relief payments based on pre-petition crop losses constituted 

estate property under §541(a)(1).29 The Bracewells suffered substantial crop losses from a 

drought in 2001.30 They subsequently filed Chapter 7 bankruptcy in 2001, then became eligible 

for disaster relief payments under legislation enacted in 2002.31 The court rejected the argument 

that the relief payments were “sufficiently rooted” in pre-bankruptcy farming losses and 

therefore property of the estate.32 The court held that § 541(a) (1) implemented a temporal 

limitation, “as of the commencement of the case,” which prevails over the Segal test.33 Based on 

this limitation, at the time of filing, the Bracewells had no legal or equitable interest in the 

disaster relief payments because the legislation was not yet enacted.34  

 

Modern courts are moving in the right direction. The phrase “sufficiently rooted” is 

inherently vague and provides little guidance for courts to determine when a future, contingent 

interest crosses the threshold into estate property. It does not provide clarity on what suffices as 

necessary for claims arising from pre-bankruptcy past. This results in inconsistent application 

and allows some courts in different jurisdictions to reach divergent conclusions on similar facts.  
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When Does a Tort Claim Accrue? 

 

 Federal law determines whether a debtor’s interest in property is property of the estate.35 

However, the Supreme Court established in Butner v. United States that the nature and extent of 

“property interests are created and defined by state law” and courts must follow those state law 

determinations, unless a federal interest requires a different result, to ensure uniform application 

of bankruptcy law.36 Therefore, a debtor’s tort claim arises under §541(a)(1) when the cause of 

action accrues under state law.37  

 

When Does a Tort Claim Become Property of the Estate? 

 

The time period for when a claim accrues usually determines if the claim is property of 

the estate.38 States apply different rules for determining when tort claims accrue. Some 

jurisdictions follow the injury rule, which stipulates that a tort cause of action accrues when the 

injury occurs.39 Other jurisdictions apply the discovery rule, which provides that a cause of 

action accrues “when a person knows or reasonably should know of his injury and also knows or 

reasonably should know that it was wrongfully caused.”40 These different approaches create a 

circuit split and uncertainty in bankruptcy law. Under Butner, the same debtor with the same 

exposure history might have an enforceable claim in a discovery rule jurisdiction but no claim in 

the injury rule jurisdiction. The choice between the two rules determines whether courts may 

reopen a closed bankruptcy case years or decades later when the debtor develops symptoms from 

a latent injury.  

 

Under Tarrant’s analysis, the Illinois Supreme Court applies the discovery rule.41 This is 

a fair standard that does not subject the injured person to “[k]nowing the inherently 
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unknowable[.]”42 Tarrant was not diagnosed with cancer until December 2017.43 Without 

knowledge of his injury, he could not have known that it was wrongfully caused. The mere fact 

that exposure occurred pre-petition was insufficient under Illinois law to establish accrual.44 The 

court’s analysis directly supports this article’s thesis about fairness. The Tarrant court noted that 

the UST routinely seeks to reopen cases whenever they learn of a debtor’s personal injury 

claim45 – typically from the Roundup settlement administrator.  The court is concerned that this 

practice places an unfair burden on debtors with limited resources to prove that the claims were 

not estate property.46 

  

Why Existing Procedures Fail to Protect Debtors? 

 

 Bankruptcy courts are mandated by law to close a case after the estate is fully 

administered and the trustee is discharged.47 Under U.S.C.S. 350(b), the court may reopen a 

closed case “to administer assets, to accord relief to the debtor, or for other cause.”48 Courts 

usually consider several factors to determine whether to reopen a case, including, the benefit to 

the debtor, benefit to the creditors, prejudice to the affected party, and any equitable factors.49 

 

 When the UST or a trustee seeks to reopen a case and asserts that a debtor’s post-petition 

tort claim is property of the estate and the debtor challenges that assertion, the parties are 

disputing the extent of the trustee’s interest in the property.50 Bankruptcy law provides 

procedural mechanisms to resolve disputed property claims, however, these mechanisms are 

insufficient to protect debtors. Federal Rule of Bankruptcy Procedure 7001 provides that an 

adversary proceeding is required to resolve disputes involving “the validity, priority, or extent of 

a lien or other interest in property.”51 In plain language, an adversary proceeding may be a useful 

vehicle to determine estate property before a trustee settles or administers a claim. However, the 
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Tarrant court observed that in its jurisdiction, courts sometimes bypassed that process by 

reopening cases for investigative purposes without first establishing that the property belonged to 

the estate.  

The court explained that the UST had a routine practice of reopening cases and promising 

debtors that they would investigate if the cause of action is property of the estate.52 However, the 

court stated that it is unclear whether the UST was investigating ownership in every case before 

property was administered.53 The Tarrant court reviewed every motion to reopen filed in its 

division over five years and found questionable results.54 In cases involving toxic exposure or 

implantation of medical devices, some trustees filed reports of no distribution after determining 

claims were not estate property or even if it was property, it was insubstantial to administer. But 

in numerous claims, “trustees moved quickly to settle pending [claims], and the docketed time 

records for such trustee show virtually no time spent reviewing medical records or otherwise 

investigating when the causes of action accrued or whether a credible case could be made that 

the [claims] were property of the estate.”55 In essence, the Tarrant court found that in the cases it 

reviewed in its division, some trustees settled claims and distributed proceeds to creditors 

without meaningfully investigating whether they had jurisdiction over the property being 

administered. The Tarrant opinion highlights the procedural flaws that can deprive debtors.  

 

And in the case of a formal adversary proceeding, debtors would face disadvantages 

because a full civil litigation imposes financial costs, extensive time commitment, burdensome 

evidentiary requirements, and other issues. Represented debtors would incur substantial 

attorney’s fees, while pro se debtors, who make up a large portion of consumer bankruptcy filers, 

would struggle with the burden of litigation without legal assistance.56 

 

The financial burden is particularly concerning because it is misaligned with debtors’ 

resources. A debtor would either have to spend thousands of dollars on litigation attorney fees or 
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surrender the claim to the trustee if unable to afford to litigate. Either outcome undermines the 

fresh start benefit promised upon successful closure of a bankruptcy case.  

 

Perhaps a Bright Line Rule?   

 The practice of reopening bankruptcy cases to administer tort claims that emerge post-

bankruptcy filing can create unfairness for debtors if proper measures are not undertaken. As the 

Tarrant court discovered after reviewing its own division’s historical practices, this concern 

arises where courts rely on the outdated Segal “sufficiently rooted” test and inadequate 

procedural safeguards to determine estate ownership.57 This creates a burden for debtors who 

have already received their discharge and are attempting to rebuild their financial lives, only to 

contend with a motion to reopen their bankruptcy case to recover tort claims that may never have 

belonged to the estate.  

 

 The current law also fails to provide the uniformity that bankruptcy law requires, as state 

law variations under Butner produce different outcomes based on the jurisdiction.58 Because 

state-law accrual rules and the UST and trustee practices vary, debtors may face different 

outcomes depending on the jurisdiction.59 In the division reviewed by the Tarrant court, the 

practice of reopening cases years after discharge to pursue claims that debtors were unaware of at 

the time of filing, deprived those debtors of meaningful notice and the fresh start that bankruptcy 

promises. 

 

 To promote consistency, Congress should adopt a uniform federal standard for latent tort 

claims that combines a discovery rule with temporal limitations on reopening. Under this 

standard, tort claims involving latent injuries would accrue only when the debtor knows or 

reasonably should know of both the injury and its wrongful cause. This ensures that debtors 

would not be unfairly punished for unknowable claims. Further, the law should impose a 

statutory limitation to prevent trustees from reopening cases more than two years after discharge, 

unless the trustee proves fraudulent concealment of the claim with clear and convincing 
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evidence. This approach would mitigate the specific concerns highlighted by the court in 

Tarrant, while respecting the diversity of practices across jurisdictions.   


